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Opi ni on by Rogers, Adm nistrative Trademark Judge:

The S.O S. Corporation has filed an application to
regi ster the mark HYDRAWEB for "conputer software, routers,
and nul tiplexors that serve to redirect HITP calls to
het er ogeneous web servers."! The Tradenmark Exami ni ng

Attorney made final a refusal of registration under Section
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2(d) of the Trademark Act, 15 U.S.C. 1052(d). The basis
for the refusal is that the mark HYDRA has al ready been
regi stered for an "interface between a nunber of termnals

and a conputer,"?

so that when applicant’s nark is used on
or in connection with the identified goods, it would be
i kely to cause confusion or m stake, or to deceive.
Appl i cant has appeal ed. Both applicant and the
Exam ning Attorney have filed briefs, but an oral hearing
was not requested. W reverse the refusal to register.
Qur determ nation under Section 2(d) is based on
anal ysis of all of the probative facts in evidence that are
rel evant to factors bearing on the |ikelihood of confusion
issue. See lnre E.lI. du Pont de Nenours and Co., 476 F.2d
1357, 177 USPQ 563 (CCPA 1973). In the analysis of that
issue in this case, key considerations are the simlarities
of the marks and the rel atedness of the goods. Federated
Foods, Inc. v. Fort Howard Paper Co., 544 F.2d 1098, 192
USPQ 24, 29 (CCPA 1976). W consider, first, the marks.

The Exam ning Attorney argues that "HYDRA" is a strong

mar k because, when used for conputer software and hardware

1 Serial No. 75/172,478, in International Class 9, filed

Sept enber 26, 1996, claiming a bona fide intention to use the
mark in conmerce

2 Registration No. 1,220,683, issued Decenber 21, 1982, to JDS
M croprocessing, Inc.; affidavits under Sections 8 and 15 of the
Trademark Act accepted and acknow edged, respectively.
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items |ike those of applicant and registrant, it is
arbitrary and applicant has nerely added the highly
suggestive or descriptive term"WEB" to the registered
mar k. 3

In contrast, applicant contends the marks are
sufficiently different because "HYDRA" is a weak mark when
used for "conputer related products”. |In support of this
argunent, applicant points to seven registrations for marks
in international class 9. However, applicant’s argunent is
not well taken. The third party registrations on which
applicant attenpts to rely have not been properly nmade of
record, since applicant has provided only a search service
list rather than copies of the registrations. See In re
Hub Distributing, Inc., 218 USPQ 284 (TTAB 1983). The

Exam ning Attorney did not discuss the registrations or

® W take judicial notice of the follow ng dictionary definition,
which illustrates that "Web," in the context in which it is used
by applicant, is a shorthand reference for the "Wrld Wde Wb."

Wb See Wrld Wde Wéb.
The Conputer d ossary The Conplete |llustrated Dictionary 462 (8'"
ed. 1998)

Wrld Wde Wb The largest collection of online information in
the World. The Wb is an Internet facility that has becone
synonynmous with the Interent [sic]. |Its foundation is the HTM.
docunent, which contains |inks (URLs) to other docunents on the
same Wb server or on servers anywhere in the world. The Wb
uses the HTTP protocol to download Web pages to a browser....

...[T]he Web is turning into "the" worldwide information system
for education, research, entertainment and commerce.
The Computer Glossary The Conplete Illustrated Dictionary470(8 '"
ed. 1998)
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otherw se treat themas being of record. Thus, they have
not been considered as evidence.®* Even if the registrations
had properly been made of record, it is well settled that
t hey woul d not stand as evidence that any of the marks are
in use in comerce or that purchasers are conditioned to
di stingui sh between the marks by focusing on conponents
other than the shared element. AMF Inc. v. Anerican
Lei sure Products, Inc., 474 F.2d 1403, 177 USPQ 268 ( CCPA
1973). Moreover, we note that one of the seven
regi strations has been cancelled for failure to file an
affidavit of use under Section 8 of the Trademark Act, that
two others are for dissimlar marks (e.g. FIBERHYDRANT and
VI RTUAL HYDRAULI CS), and that three others are for marks
used for conputer application prograns apparently entirely
unrelated to the goods involved in this case.

We agree with the Exam ning Attorney’s argunent that,
in relation to applicant’s goods, the term"WEB" is highly
suggestive and weak, if not descriptive; and applicant does

not contend otherwise. W find that "HYDRA" is the

“Inits response to the initial Ofice action refusing
registration, applicant referenced two of the seven

regi strations, by mark and registration nunber. Then, in
requesting reconsideration of the final refusal, applicant
attached a list of all seven registrations. Rather than ignore
applicant’s proffers of evidence, the better practice would have
been for the Exam ning Attorney to expressly notify applicant of
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dom nant portion of applicant’s mark, and is identical to
regi strant’ s mark.

The test, when conparing the involved marks, is not
whet her applicant’s mark can be distingui shed from
regi strant’ s marks when subjected to a side-by-side
conmpari son but, rather, whether the marks are sufficiently
simlar in terns of their overall commercial inpression
that confusion is likely to result as to the source or
sponsorshi p of the goods offered under the respective
marks. The focus is on the recollection of the average
purchaser, who normally retains a general rather than a
specific inpression of trademarks. See Sealed Air Corp. V.
Scott Paper Co., 190 USPQ 106 (TTAB 1975). Furthernore,
al though the marks at issue nust be considered in their
entireties, it is well settled that one feature of a mark
may be nore significant than another, and it is not
i nproper to give nore weight to this dom nant feature in
determ ning the commercial inpression created by the mark.
See In re National Data Corp., 753 F.2d 1056, 224 USPQ 749
(Fed. Gir. 1985).

In their entireties, we find the marks are simlar in

sound and appearance and are likely to create substantially

the deficiencies therein, so that applicant could have tinely
submtted the evidence in the proper form
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simlar comercial inpressions in the mnds of prospective
pur chasers.

We turn our analysis, then, to the rel atedness of the
i nvol ved goods. To begin, we reject the Exami ning
Attorney’s argunent that the involved products nust be
considered rel ated because they are "used for
comuni cations interface [or what is known in the trade as
'connectivity'] purposes in a conputer network." The
I nvol ved products are not related in the context of a
l'i kel i hood of confusion analysis nerely because they
performa simlar function, if that function is perforned
in relation to unrel ated goods. The |ikelihood of
confusion analysis requires a nore detail ed exam nation of
the nature of the products and the context in which they
are used. Even if the respective goods are not simlar or
conpetitive, there may still be a |ikelihood of confusion,
when simlar marks are used, if such goods are related in
some manner and/or if the circunstances surrounding their
mar keti ng are such that they would be likely to be
encountered by the sane persons under conditions that would
give rise to the m staken belief that the goods enanate
fromor are in sone way associated with the same source or
sponsor. See In re Kangaroos U S A, 223 USPQ 1025, 1026-

1027 (TTAB 1984), and cases cited therein.
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Appl i cant has argued that the involved products are
"highly technical and sophisticated" and woul d be purchased
with "great care". Applicant also argues that its mark is
proposed to be used for a narrowy defined class of goods®:

Applicant’s products are, in essence, |oad
managers. They are used in connection with very
busy Wb sites. Since the Wb sites are so busy,
nore than one server (conputer) is necessary to
handl e all of the traffic on the Wb site. What
applicant’s product does is to nmonitor this Wb
site traffic, as well as the current capacity of
each server. Based upon this information
Applicant’s product directs the "traffic" anong the
various servers to bal ance the |oad of work and
keep the Wb site operating at naxi num capacity.
Request for Reconsideration, pp. 2-3.

To support its contentions regarding the technical
sophi stication of its goods and their precise function,
applicant introduced excerpts fromlnternet sources,
referred to by applicant as "conputer trade journals" which
di scuss applicant’s products. One is the abstract al one
froma source entitled "Network Worl d". The other conprises
both the abstract and full article froma source entitled
"Net wor k Conputing. "

The Board has treated evidence fromthe | nternet

cautiously. See Raccioppi v. Apogee Inc., 47 USPQ2d 1368,

> Though applicant discusses its mark as if the mark is nowin
use, we note that the involved application is based on intent-to-
use and no Allegation of Use has been fil ed.
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1370-71 (TTAB 1998); See also, In re Total Quality G oup
Inc., 51 USPQRd 1474, 1476 (TTAB 1999). W do not abandon
t hat approach; but we accept these publications as support
for the contentions for which they have been of fered.
These subm ssions fromapplicant tend to establish that
applicant’s goods are di scussed by conputer professionals
as the technically sophisticated and function-specific
goods which applicant clainms themto be. . Raccioppi,
supra at 1371-72 (printouts of articles published on the
Internet relied upon not to prove truth of statenents nade
in articles but that subjects "fall within the scope of
matters di scussed by" rel evant professionals).

In regard to registrant’s goods, applicant asserts
that the identification of goods in the cited registration
is overly broad and vague, in large part because of the age
of the registration and the Ofice’'s asserted tendency in
the "early days of the computer industry,” prior to nmarket
segnentation, to accept broad identifications. Nowadays,
applicant argues, there is discreet market segnentation in
the conputer industry, and nore particularly, anong
conmput er hardware manufacturers.

Applicant asserts that registrant’s goods are used
solely as an interface between a | arge mai nfranme conputer

and "dunmb" termnals. In support of its argunents
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regarding the registrant’s goods, applicant has nade of
record information about registrant’s products which
applicant clains to have downl oaded fromregistrant’s
websi te.

It is clear, however, that the issue of |ikelihood of
confusi on between marks nust be determ ned on the basis of
the goods as they are identified in the respective
application and registration. Canadian Inperial Bank v.
Wl | s Fargo Bank, 811 F.2d 1490, 1 USPQ2d 1813, 1815 (Fed.
Cr. 1987), and In re El baum 211 USPQ 639, 640 (TTAB
1981). See also, In re Linkvest S A, 24 USPQ2d 1716 (TTAB
1992) (Board rejected applicant’s argunent that purchasers
of conputer prograns "are aware of ’'commerci al

conpartnental i zation and focused on goods as identified
in application and registration).
W nust consider registrant’s goods as broadly as they

are identified.® Nonetheless, the Internet information

® I'n doing so, we take judicial notice of the foll ow ng
definitions of terms in registrant’s identification.

conputers In the grand scal e of the conputer chain-of-being,
"mcros’ are at the bottom bel ow mini conputer, mainfranme, and
superconputer. Personal, |aptop, portable, and hone conputers
fall into the 'micro’ category....

net.speak the internet dictionary 42 (1994).

term nal (1) An [input/output] device for a computer that usually
has a keyboard for input and a video screen or printer for
output.
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submtted by applicant is useful in understanding the
nature of the registrant’s identified goods. See Iln re
Conti nental G aphics Corp., 52 USPQ2d 1374, 1376 (TTAB
1999) (interpreting In re Tracknobile Inc., 15 USP@d 1152
(TTAB 1990)) (Board may resort to extrinsic evidence when
necessary to determ ne general nature of vaguely identified
goods) .

W agree with the Exam ning Attorney that
consideration of the information fromregistrant’s website
actually tends to show that registrant’s goods identified
by the mark HYDRA are broader in scope than applicant
argues, yet clearly within the broad scope of registrant’s
i dentification of goods. They are not nerely interfaces
bet ween "dunb" term nals and nai nfranme conputers.

Regi strant clearly markets interfaces that can be used to
connect mai nfranmes, personal conputers, and servers, anong
other itenms. Wat is noteworthy, is that there is no

i ndication, on this record, that prospective purchasers of
regi strant’ s goods woul d use them for managi ng HTTP call s
directed to the specific types of conputers known as web
servers. The Exam ning Attorney has not presented any

evidence that interfaces |ike those produced by registrant

The Conputer d ossary The Conplete |llustrated Dictionary 396 (7'"
ed. 1995).

10
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al so are used as the web server | oad managers which
appl i cant proposes to produce; nor has he presented
evi dence that such goods should be presunmed to be narketed
to the sane class of consuners or in the sanme channel s of
trade. ’

In sum though we find that the marks are
substantially simlar, the Exam ning Attorney has not
est abl i shed a sufficient connection between applicant’s and
regi strant’s goods, as identified, for us to find that
cont enpor aneous use of the marks in conmerce woul d be
likely to cause confusion as to source or sponsorship.

Decision: The refusal of registration is reversed.

C. E Wilters

H R Wendel

G F. Rogers

Adm ni strative Trademark
Judges, Trademark Tri al
and Appeal Board

" W do not foreclose the possibility that, in an inter partes
proceeding, different facts could be established.
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